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HEALTH CARE REFORM: THE WAY FORWARD
PAUL RYAN*
The Republican Party nationalized the 2010 midterm elec-
tions in order to focus attention on several major problems
adversely affecting the whole nation. The problems themselves
were not all new, but we sincerely believed that the leaders of the
111th Congress were making these problems worse and threaten-
ing the foundational principles of freedom that for 235 years
have served to make this an exceptional nation.
The most mishandled of these problems was undoubtedly
health care, and the most frequently heard response from
Republican leaders around the nation was "repeal and replace."
Americans will understand that unless the proponents of "repeal
and replace" were given a veto-proof majority in the House and
Senate-which did not happen-the harm already done by the
passage of the Patient Protection and Affordable Care Act
("Affordable Care Act" or "PPACA")' cannot be wholly undone
by the new Congress. President Obama has promised to veto any
bill Congress passes to repeal this health care reform since he
considers the measure as his administration's greatest achieve-
ment. "Repeal and replace" is a two-step process that can be
completed only under a reunited federal government with the
support of a new Republican administration.
Although "repeal and replace" will have to wait for comple-
tion until there is a new administration, there is still much the
new Congress can do with its budgeting, appropriations, and
other lawmaking powers to block or slow down the imposition of
government-driven health care on an unwilling people. Later in
this Article I will describe some possible options.
* Paul Ryan is a Congressman who represents the 1st District of Wiscon-
sin. Rep. Ryan is currently serving his 7th term as a Member of Congress. He is
currently the Chairman of the House Budget Committee, and a senior member
of the House Ways and Means Committee, which has jurisdiction over tax pol-
icy, Social Security, health care, and trade laws.
1. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124
Stat. 119 (2010) (to be codified as amended in scattered sections of 25 U.S.C.,
26 U.S.C., 29 U.S.C., and 42 U.S.C.) [hereinafter PPACA]. For ease of refer-
ence, PPACA as used here also includes amendments made to it by the Health
Care and Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat.
1029.
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I. FREE MARKET IDEALS AT THE FOUNDING
Under the Framers' Constitution as ratified by the American
people, the national government had a few great powers while
most areas of society, including public health, were regulated by
the states. In practice this means that the people themselves
were free to structure a free market that would supply their eco-
nomic and material needs. The Constitution was designed to
encourage Americans to take on the principal responsibility for
their own well-being. Government's mission was to set up legal
pre-conditions for persons to act with freedom in order to fulfill
their individual potential. Abraham Lincoln, a generation later,
expressed the Framers' view this way: "The legitimate object of
government, is to do for a community of people, whatever they
need to have done, but can not do, at all, or can not, so well do,
for themselves in their separate, and individual capacities. In all
that the people can individually do as well for themselves, gov-
ernment ought not to interfere."2
Medical concerns were left not to a faraway central govern-
ment but to the people under the states' "police powers." Decen-
tralization strengthened the individual's responsibility for
personal health care and encouraged improvements in medical
practice. Innovations in remedies, surgical procedures, relief
from pain, and prevention of disease were promoted. Some
innovative techniques were more successful than others. The
states were in effect laboratories applying a range of approaches
to public health problems. Except for epidemics and other
emergencies, public health advanced in the free market under
local and state regulation, and was spurred by federal patent and
copyright incentives.'
2. ABlAHAM LINCOLN, FRAGMENT ON GOVERNMENT: THE COLLECTED
WORKS OF ABRAHAM LINCOLN 220 (Roy P. Basley ed., Rutgers University Press
1953) (1854).
3. See Carl F. Ameringer, The Health Care Revolution: From Medical
Monopoly to Market Competition 21-41 (2008) (explaining how scientific
achievement in the 19th century benefitted the medical profession); WILLIAM K
BEATIY & GEOFFREY MARKS, THE STORY OF MEDICINE IN AMERICA 262-63 (1973)
(mentioning that care of the sick poor "was considered a responsibility of town
or county government"); ROBERT 1. FIELD, HEALTH CARE REGULATION IN
AMERICA: COMPLEXITY, CONFRONTATION, AND COMPROMISE 142-52 (2007)
(explaining how states took "center stage to fight infectious diseases"); 1 FRAN-
cis R. PACKARD, HISTORY OF MEDICINE IN THE UNITED STATES 163-77 (1963)
(detailing early colonial and state legislation that regulated medicine and medi-
cal practices); 2 FRANCIS R. PACKARD, HISTORY OF MEDICINE IN THE UNITED
STATES 825-947 (1963) (outlining the development of medical practice and
education in some of the states in the 19th century); MORRIs J. VOGEL, THE
INVENTION OF THE MODERN HOSPITAL (1980) (noting the transformation of
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In the early 20th century, Congress enacted laws to prevent
interstate sales of unsafe medicines.' The federal government
also assumed the role of providing widespread health-related
information, establishing the Laboratory of Hygiene in 1887'
and its successor, the National Institutes of Health, to carry out
biomedical and health-related research, and to prepare for
regional pandemics across state boundaries. Ultimately, under
our federal system of free market democracy, the health of Amer-
icans has improved and flourished beyond the imagination of all
earlier generations.
II. GOVERNMENT INTERVENTION AND EMPLOYER-BASED
INSURANCE
Federal intervention in the provision of health care began
during World War II because of a completely extraneous con-
cern about employment competition for the small pool of civil-
ian workers. With millions of men in military service, US
businesses had difficulty hiring workers. To make jobs more
attractive, businesses began to offer prospective employees par-
modem hospitals under municipal and state control); E. Richard Brown, He
Who Pays the Piper: Foundations, the Medical Profession, and Medical Education, in
HEALTH CARE IN AMERICA 132 (Susan Reverby & David Rosner eds., 1979)
("Foundations, and chiefly the Rockefeller philanthropies, financed the most
important reforms in medical education."); Gerald E. Markowitz & David Ros-
ner, Doctors in Crisis: Medical Education and Medical Reform During the Progressive
Era, 1895-1915, in HEALTH CARE IN AMERICA, supra note 3, at 185-205 (describ-
ing how doctors who sought "the expansion of the business model into
medicine and medical education" did so by "taking [the public] hospitals out of
the 'dirty politics' of government placing them within the realm of 'clean con-
trol' by the reforming medical school-university complexes"); David Rosner,
Business at the Bedside: Health Care in Brooklyn, 1890-1915, in HEALTH CARE IN
AMERICA, supra note 3, at 117-31 (explaining how hospitals shifting from chari-
table to pay services in the 19th century moved "toward order [and] efficiency"
and a "greater emphasis on corporate responsibility").
4. A Short History of the National Institutes of Health: Biologics, OFFICE OF NIH
HIsTORY, http://history.nih.gov/exhibits/history/docs/page_03.html (last vis-
ited June 21, 2011) ("The Biologics Control Act was a second piece of legisla-
tion enacted in 1902 that had major consequences for the Hygienic Laboratory.
It charged the laboratory with regulating the production of vaccines and anti-
toxins, thus making it a regulatory agency four years before passage of the bet-
ter-known 1906 Pure Food and Drug Control Act.").
5. A Short History of the National Institutes of Health: The Move to Washington,
OFFICE OF NIH HisToRy, http://history.nih.gov/exhibits/history/docs/page-
02.html (last visited June 21, 2011) ("In 1901, the laboratory was belatedly rec-
ognized in law when Congress authorized $35,000 for construction of a new
building in which the laboratory could investigate 'infectious and contagious
diseases and matters pertaining to the public health.' The founding legislation
for the NIH, therefore, resides in a routine supplemental appropriations act.").
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ticipation in group health insurance plans.' An IRS ruling
allowed premium costs to be credited as a business expense for
the duration of the war.' A post-war Congress then enacted the
temporary ruling into the permanent federal tax code.' As of
the year 2010, the exclusion totals an estimated $155 billion and
has massively shifted the purchase of health insurance to
employer-provided programs.9
Thus, the problems that arose in American health care
access and affordability were generated not by health care prov-
iders but by government distortions imposed on the market
itself. The most significant of these are federal tax subsidies and
programs that created the third-party payment system. Business
interests and insurance bureaucrats were inserted into health
care decision making, driving a wedge between consumers and
the market forces that normally control quality and costs.
The effect has been to conceal the real price of insurance
from those actually covered. This works deceptively, like all sys-
tems that attempt to shift the cost of services to third parties:
some or all of the costs trickle back invisibly upon the real buyer,
for example by employers holding wages low enough to pay for
the insurance on behalf of employees. Ultimately this third party
structure contributes to more expensive care and more costly
insurance. The exclusion results in patients negotiating with
doctors about what the third party plan, not themselves, will pay
for and with patients demanding more expensive care.
America's health care sector long ago became a heavily regu-
lated, massively subsidized industry full of structural distortions.
Most participants, including doctors, insurers, and pharmaceuti-
cal companies, would like to serve patients well. But like all
other workers and entrepreneurs, they must respond to eco-
nomic drivers. Over time, America built a health-care system that
often does not meet medical needs but does cause unsatisfactory
results, growing frustration, and rising costs. The key to under-
standing why health care delivery has become so inefficient is
6. Press Release, Office of the President of the United States, President
Franklin D. Roosevelt's Executive Order Providing for the Stabilizing of the
National Economy (Oct. 3, 1942) available at http://www.ibiblio.org/pha/
policy/1942/421003a.html (announcing Executive Order 9250).
7. Note, Taxation of Employee Accident and Health Plans Before and Under the
1954 Code, 64 YALE L.J. 222 (1954).
8. Melissa A. Thomasson, The Importance of Group Coverage: How Tax Policy
Shaped U.S. Health Insurance, 93 Am. EcoN. REv. 1373 (2003).
9. OFFICE OF MGMT. & BUDGET, EXECUTIVE OFFICE OF THE PRESIDENT, ANA-
LYrIcAL PERSPECTIVEs: BUDGET OF THE U.S. GOVERNMENT FISCAL YEAR 2010, at
310 tbl.19-3 (2010), http://www.gpoaccess.gov/usbudget/fy10/pdf/spec.pdf.
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that this overly regulated structure has separated the consumer,
who buys health care coverage, and their doctors from their role
as the controllers of value in determining health care services.
Private and personal out-of-pocket spending for health
care-even for routine procedures-has actually declined over
time while government spending and insurance costs have stead-
ily grown. From 1975 to 2007, the share of total health care
spending that was financed privately dropped from 59% to 54%,
while the share that was financed publicly rose from 41% to
46%.10 During that same period, consumers' out-of-pocket
expenses fell from 31% of total expenditures to 13%, while
expenditures by private insurers rose from 25% to 37%."
This combination encourages overuse of health care ser-
vices. As Investors Business Daily has written:
Because so many Americans rely on an insurance policy or
a government program to pay their health care bills, the
internal governors that temper the rest of their purchases
are turned off. When a visit to the doctor's office or a diag-
nostic test costs them a mere $10 or $20 co-payment out of
pocket-or there is no charge at all-cost has little impact
on their decision to see a doctor. 12
The employer-based tax benefit has been important to the
provision of health care, but it has evolved into an expensive and
inflexible subsidy. It also contributes to the insecurities felt by
those who have employer-based health insurance. Studies sug-
gest that up to 25% of working Americans have experienced
health insurance "job lock," deciding not to pursue better
employment opportunities because they fear sacrificing coverage
if they lose or change jobs." Career advancement should not be
blocked by causes having no relevance to the terms and condi-
tions of work.
The tax provision has also discouraged health coverage
expansion. The number of businesses offering health benefits
has fallen by 69% since 2000, mainly because of the continued
10. CONG. BUDGET OFFICE, THE LONG-TERM BUDGET OUTLOOK 22 (2009),
http://www.cbo.gov/ftpdocs/102xx/docl0297/06-25-LTBO.pdf.
11. Id.
12. Editorial, Once Patients Pay, Health Care Costs Will Fall, INvEsToRs Bus.
DAILY (Dec. 28, 2009 7:11 PM ET), http://www.investors.com/NewsAnd
Analysis/Article.aspx?id=51642 7 .
13. Brigitte C. Madrian, Employment-Based Health Insurance and job Mobility:
Is there Evidence of Job-Lock?, 109 Q.J. ECON. 27 (1994).
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rise in insurance costs.1 4 Rising costs make health coverage unaf-
fordable to many small businesses, self-employed individuals, and
low-income persons, and our current tax policy is actually
increasing the ranks of the uninsured.
The third-party insurance arrangement sharply limits health
coverage options since they are based on what employers, not the
insured workers, can afford. Americans are thereby deprived of
a wide spectrum of health insurance choices to suit their needs
and financial resources. The lack of a diverse range of open-mar-
ket options is compounded by the lack of transparency in health
care price and quality data, which further prevents patients from
making the same kinds of judgments they make in comparing
other services. There are, to begin with, enormous differences in
medical costs even within local areas. Yet patients, and some-
times even doctors, are unaware of these differences. Since
nearly all patients rely on third-party coverage, they have no
incentive to compare.
The distortion in the costs of medical care, brought on by
the mid-1940s shift of health care coverage from buyers to
employers, was already so pronounced in the 1960s that the fed-
eral government made a commitment to create a health care
safety net for the elderly and lower income households that
became known as Medicare and Medicaid." Because of these
interventions, the United States-well before PPACA was
passed-already had drifted away from an efficient and competi-
tive free market in health care delivery.
III. THE RISE OF MEDICARE & MEDICAID
When President John Kennedy began his campaign to per-
suade Congress to enact Medicare, he argued that it was not a
massive redistribution program. Its purpose was to secure the
income and assets of working families. In May 1962 he said:
"Nobody in this hall is asking for [medical care] for nothing.
They are willing to contribute during their working years. That is
the important principle which has been lost sight of."" The US
would commit itself to help pay for the medical care of elderly
14. THE HENRY J. KAISER FAMILY FOUND. & HEALTH RESEARCH & EDUC.
TRUST, EMPLOYER HEALTH BENEFITS: 2006 SUMMARY OF FINDINGS 1, 4 (2006),
http://www.kff.org/insurance/7527/upload/7528.pdf.
15. Health Insurance for the Aged (Medicare) Act, Pub. L. No. 89-97,
§§ 101-02, 79 Stat. 286, 290-332 (1965) (codified as amended at 42 U.S.C.
§§ 426, 1395-139511).
16. President John F. Kennedy, Address at a New York Rally in Support of
the President's Program of Medical Care for the Aged (May 20, 1962) available
at http://www.ssa.gov/history/jfkstmts.html#rally.
HEALTH CARE REFORM: THE WAY FORWARD
Americans and avoid bankrupting their life savings or the assets
and incomes of their working children and younger relatives.
Medicare was needed to protect people who had worked for
years and suddenly found their savings gone due to a major ill-
ness. The poor would be provided assistance through Medicaid,
a State-administered companion program partly funded by the
federal government.1 7
Medicare was not enacted until 1965. Before passage of
both the Medicare and Medicaid bills, President Johnson prom-
ised that the care provided would be generous and the tax
modest:
[T]he average worker in 1966 will contribute about $1.50
[= 0.35%] per month. The employer will contribute a sim-
ilar amount. And this will provide the funds to pay up to
90 days of hospital care for each illness, plus diagnostic
care, and up to 100 home health visits after you are 65.
And beginning in 1967, you will also be covered for up to
100 days of care in a skilled nursing home after a period of
hospital care. And under a separate plan, when you are
65 . . . you may be covered for medical and surgical fees
whether you are in or out of the hospital. You will pay $3
per month after you are 65 and your Government will con-
tribute an equal amount.18
The assistance, which millions of America's seniors have received
through Medicare, made the program a popular part of the
nation's safety net. But Medicare now suffers from serious finan-
cial defects that threaten it with insolvency. Rapid spending
increases are draining its economic and fiscal resources.
The cost of Medicare has always been higher than was pre-
dicted. Real cost control quickly became an almost unreachable
brass ring. Fraud proliferated despite all attempts to stop it.19
Program costs have continually been underestimated. When
Medicare began in 1966, the cost to the taxpayers was about $3
billion."o The House Ways and Means Committee estimated that
17. Medicaid Act, Pub. L. No. 89-97, §§ 1901-05, 79 Stat. 286, 343-53
(1965) (codified as amended at 42 U.S.C. §§ 1396-1396d).
18. President Lyndon B. Johnson, Remarks to the Press Following a Meet-
ing with Congressional Leaders to Discuss Medical Care Legislation (Mar. 26,
1965), available at https://www.cms.gov/History/Downloads/CMSPresidents
Speeches.pdf.
19. For government efforts to stop Medicare fraud, see Prevent Fraud, U.S.
DEP'T OF HEALTH & HuMAN SERVS. & U.S. DEP'T OF JUSTICE, http://www.stop
medicarefraud.gov/announcements/index.html (last visited June 21, 2011).
20. Robert J. Myers & Francisco Bayo, Hospital Insurance, Supplementary
Medical Insurance, and Old-Age, Survivors, and Disability Insurance: Financing Basis
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Medicare would cost only about $9 billion by 1990 (including
inflation), yet the actual cost by then was nearly seven times as
much-$67 billion.21 By 2008, Medicare had reached $456 bil-
lion while Medicaid added another $353 billion (including state
expenditures) for a total of $809 billion.22
Medicare spending is now growing at a rate of 7.2% a year.23
This is more than twice as fast as our nation's overall production
is growing.24
The original Medicare tax on earners (which President
Johnson referred to when he signed the bill) was about one-third
of 1% (matched by an equal contribution from employers.)
Today it is more than 8 times higher, at 2.9%.2 The $3 per
month Part B premium in 1966 has risen to between $96 and
$308 (depending on income),2 in other words, between 32 and
103 times higher than its original cost.
Medicare spending now takes up about 3% of the nation's
economy.27 Over the next 25 years it will nearly triple, rising to
8% by 2035.28 By 2080, Medicare will cost 15% of GDP.2" Clearly
the program will have collapsed long before then, unless it is
reformed.
Medicaid was signed into law by President Johnson together
with the Medicare program. Unlike Medicare, Medicaid does
not provide national health insurance. The States supply up to
half of Medicaid's funds. Moreover, Medicaid is not an entitle-
ment, but rather a part of the nation's safety net, providing
Under the 1965 Amendments, U.S. Soc. SECURITY ADMIN. BULL., Oct. 1965, at 28
tbl.11, available at http://www.ssa.gov/policy/docs/ssb/v28n10/v28n1Op17.
pdf.
21. RobertJ. Myers, How Bad were the Original Actuarial Estimates for Medi-
care's Hospital Insurance Program?, ACTUARY, Feb. 1994, at 6, available at http://
www.forhealthfreedom.org/BackgroundResearchData/OriginalMedicareCost
Projections.pdf.
22. CoNG. BUDGET OFFICE, supra note 10, at 23-24.
23. CTRS. FOR MEDICARE & MEDICAID SERVS., NATIONAL HEALTH EXPENDI-
TURE PROJECTIONS 2008-2018, at 1 (2008), https://www.cms.gov/National
HealthExpendData/downloads/proj2008.pdf.
24. SUMMARY OF ECONOMIC PROJECTIONS FROM THE FEDERAL OPEN MARKET
COMMITTEE MEETINGJANUARY 25-26, 2011, at 3 fig.1 (2011), http://www.federal
reserve.gov/monetarypolicy/files/fomcminutes20l10126.pdf.
25. Social Security and Medicare Tax Rate, Soc. SEC. ONLINE, http://
www.ssa.gov/oact/progdata/taxRates.html (last visited June 21, 2011).
26. JENNIFER O'SULLwAN, CONG. RESEARCH SERV., MEDICARE: PART B PRE-
MIums 4-5 tbl.1 (2004), http://www.law.umaryland.edu/marshall/crsreports/
crsdocuments/rl32582.pdf.
27. CONG. BUDGET OFFICE, supra note 10, at 30.
28. Id.
29. Id.
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Americans of limited means with access to health care, which
they could not obtain with their own resources alone.
In 2008, 62 million people were enrolled in Medicaid at
some point.30 About one-half of these beneficiaries were chil-
dren, and another quarter were either adults in families with
dependent children or pregnant mothers.3 1
Medicaid spending, like Medicare, is also spiraling out of
control, growing at a rate of greater than 7% per year. The
combined Federal and State costs to run this program in 2008
was $353 billion." Medicare spending is projected to increase
from 3% of America's total economic production today to 5% by
2035," and to 7% by 2080. 1 This means that by 2080, three out
of every ten dollars of America's entire economy will be dedi-
cated to paying for these two programs. State budgets, already
overwhelmed with the cost of Medicaid, are trying to shift more
of these costs to the Federal government. At a time of exploding
federal indebtedness, Federal officials are struggling to meet the
growing fiscal demands of the Medicaid program.
Medicaid has fostered an income-based class division within
the health care marketplace that often stigmatizes its enrollees.
Providers' payments vary on the basis of bureaucratically deter-
mined formulas that do not reflect the market. Today, Medicaid
as well as Medicare-covered services generally no longer cover
the costs of medical providers and, as a result, fewer and fewer
are willing to participate." This means longer lines for benefi-
ciaries, fewer operational clinics, and insufficient care.
Patients suffer all the unfairness and indignities of bureau-
cratic complexity as a result. With administrators looking to con-
trol costs and providers refusing to participate in a system that
severely under-reimburses their services, Medicaid beneficiaries
are left to themselves to cut through layers of government red-
tape for even the most basic of procedures.
IV. THE PATIENT PROTECTION AND AFFORDABLE CARE ACT
American Progressivists have promoted socialized health
care for nearly 100 years. It first appeared in Theodore
30. Id. at 24.
31. Id.
32. CTRS. FOR MEDICARE & MEDICAID SERVS., supra note 23, at 2.
33. CONG. BUDGET OFFICE, supra note 10, at 24.
34. Id. at 32.
35. Id. at 32.
36. Richard Wolf, Doctors Limit New Medicare Patients, USA TODAY (June
21, 2010, 8:04 AM), http://www.usatoday.com/news/washington/2010-06-20-
medicareN.htm.
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Roosevelt's 1912 Progressive Party platform, and has been cham-
pioned over the century by Presidents Franklin Roosevelt, Harry
Truman, and Bill Clinton. 7 Until 2010, all proposals for govern-
ment health care shattered against the adamant resistance of the
American people.
President Obama ran into the same popular resistance when
he began his campaign to enact his version of government health
care, but he signaled his deep commitment to this issue most
notably in September 2009, telling Congress: "I am not the first
President to take up this cause, but I am determined to be the
last.""3
At no time after he initiated his campaign did the President
have a majority of Americans on his side on this issue.39 To the
contrary, as the discussions went forward, popular opposition to
government health care only grew. The President may be
credited for his commitment to further the common good as he
understood it, but Congress has the sole responsibility for enact-
ing law. It was highly imprudent for Congress to pass the Afford-
able Care Act when its leadership saw that the more Congress
promoted the issue, the more Americans rejected a government-
driven system as the solution to the health care problem. In fact,
the only way it became possible to pass this reform was to violate
the fundamentals of democracy.
The indecencies required to force this health care bill
through Congress on an unwilling people betrayed the idea of
self-government, traduced the Constitution, and degraded the
democratic process that we promote around the world. I am
convinced that this government-driven health care program will
not stand, not only because the American people revolted
against it but also because the program will collapse economi-
cally under its own weight.
The chief actuary of Medicare and Medicaid, Richard Fos-
ter, has informed the President's bipartisan Commission on Fis-
cal Responsibility and Reform (on which I served) that the
health care program will raise deficits and health care costs, bend
37. THE HENRYJ. KAISER FAMILY FOUND., NATIONAL HEALTH INSURANCE-
A BRIEF HisToRY OF REFORM EFFORTS IN THE U.S. 1 (2009), http://www.kff.org/
healthreform/upload/7871.pdf.
38. President Barack Obama, Remarks to a Joint Session of Congress on
Health Care (Sept. 9, 2009), available at www.whitehouse.gov/the-press-office/
Remarks-by-the-President-to-a-Joint-Session-of-Congress-on-Health-Care/.
39. Health Care Law, RASMUSSEN REPORTs, http://www.rasmussenreports.
com/publiccontent/politics/currentevents/healthcare/health carelaw
(last visited June 21, 2011) (analysis of likely voters regarding the health care
law from 2010-2011).
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the health care cost curve upward, and cause a death spiral in
insurance rates. 40 The new law will cause a fiscal explosion, dis-
rupt the employer market, and virtually end the individual mar-
ket. The Obama Administration itself has predicted that
insurance rates are going to spike and that there will be a death
spiral if they cannot force every person to buy insurance.4 1
A Medicare advisory committee set up by PPACA is sup-
posed to report to Congress on ways and means to reduce reim-
bursements and bring down the prices paid by government for
health care services.4 2 But because it does not get at the real
cause of health cost inflation, costs will actually increase under
this law. This is because the mechanisms provided amount only
to artificial price controls, a method that almost invariably results
in disrupting and rationing a shrinking supply of services and
driving real costs even higher. By the end of the decade, govern-
ment will be reimbursing providers at Medicare rates that are
lower than Medicaid rates, which average 60 cents on the dol-
lar.4 ' This is a shell game that forces private sector insurance to
be overcharged in order to subsidize insufficient government
40. Memorandum of Richard S. Foster, Chief Actuary, Ctrs. For Medicare
& Medicaid Servs., Dep't of Health & Human Servs., Estimated Financial Effects
of the "Patient Protection and Affordable Care Act," as Amended, at 6 (Apr. 22,
2010), https://www.cms.gov/ActuarialStudies/Downloads/PPACA_2010-04-
22.pdf.
41. For the battle in the courts over the so-called "individual mandate,"
see Florida ex rel. Bondi v. U.S. Dep't of Health and Human Servs., No. 3:10-cv-
91-RV/EMT, 2011 WL 285683, *29 (N.D. Fla.Jan. 31, 2011) ("To now hold that
Congress may regulate the so-called "economic decision" to not purchase a
product or service in anticipation of future consumption is a 'bridge too far.' It
is without logical limitation and far exceeds the existing legal boundaries estab-
lished by Supreme Court precedent."); Virginia ex. rel. Cuccinelli v. Sebelius,
728 F.Supp.2d 768, 782 (E.D. Va. Dec. 13, 2010) ("Neither the Supreme Court
nor any federal circuit court of appeals has extended Commerce Clause powers
to compel an individual to involuntarily enter the stream of commerce by
purchasing a commodity in the private market. In doing so, . . . [PPACA]
exceeds the Commerce Clause powers vested in Congress under Article I.");
Liberty Univ., Inc. v. Geithner, No. 6:10-cv-00015-nkm., 2010 WL 4860299, *14
(W.D. Va. Nov. 30, 2010) ("[T]here is a rational basis for Congress to conclude
that individuals' decisions about how and when to pay for health care are activi-
ties that in the aggregate substantially affect the interstate health care mar-
ket."); Thomas More Law Center v. Obama, 720 F. Supp. 2d 882, 893-94 (E.D.
Mich. Oct. 7, 2010) ("There is a rational basis to conclude that, in the aggre-
gate, ... have clear and direct impacts on health care providers, taxpayers, and
the insured population who ultimately pay for the care provided to those who
go without insurance. There are the economic effects addressed by
Congress . . . .").
42. PPACA, Pub. L. No. 111-148, §§ 3403, 10320, 124 Stat. 119, 489-507,
949-52 (creating the Independent Payment Advisory Board).
43. Richard S. Foster Memorandum, supra note 41.
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payments. Private sector insurance will then become increasingly
cost-prohibitive. Ultimately this arrangement is unsustainable.
No matter how passionately you might wish for government-run
health care to succeed, the financial resources to do so are sim-
ply not available.
Thus whether Congress repeals and replaces PPACA imme-
diately or waits it out, it is only a matter of time before it self-
destructs and is replaced with a sound reform that addresses the
basic causes of our health care problem and removes them once
and for all.
V. THE FUTURE OF PPACA AND ITS WORTHWHILE ALTERNATIVE
The 112th Congress does not have a veto-proof majority
favoring repeal of the Affordable Care Act. In fact the Senate is
still dominated by the President's party. It was critical for the
new Republican House of Representatives to pass a full repeal of
the PPACA to fulfill the commitment made in the November
elections, even though the Senate was unlikely to go along and
President Obama would certainly veto repeal.4 4 A change in the
Senate majority and, of course, the Presidency in 2012 is the suf-
ficient condition to repeal and replace it with a prudent, care-
fully designed health care law that strengthens the doctor-patient
relationship and encourages health care industry competition on
quality and price in a free market. Congress, however, has sev-
eral means short of repeal to slow down, if not stop, the Execu-
tive implementation of PPACA in preparation before the law
takes full effect in 2014.
I am personally more supportive of some proposed mea-
sures than others. Following, however, are among many sugges-
tions that have been made for the new Congress to consider and
enact this year or next.
The key power Congress holds is over the budget and the
appropriation of the government's funds.45 This means that
Congress is able to prevent the Executive branch from expend-
ing public funds for virtually any purpose Congress determines
not to be in the public interest. PPACA calls for the creation of
some 160 programs and agencies under the Department of
Health and Human Services and other bureaucracies;4 6 so Con-
44. For the text of the bill the House passed to repeal the bill, see Repeal-
ing the Job-Killing Health Care Law Act, H.R. 2, 112th Cong. (2011).
45. U.S. CONsT. art. I, § 7, cl. 1.
46. See REPUBLICAN STAFF OFJ. ECON. COMM. 111TH CONo., HEALTH CARE
ORGANIZATIONAL CHART (Aug 2, 1010) (prepared by Congressman Kevin Brady,
Senior House Republican, and Senator Sam Brownback, Ranking Member),
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gress can prohibit these and all other federal agencies from
spending any funds to establish these entities.
The bill also contained new tax and penalty provisions that
would be enforced by the IRS." Congress could repeal the
imposition of $500 billion in new taxes, or at least deny IRS funds
to carry out any enforcement. Connected with this is the so-
called individual mandate, which I believe violates the Constitu-
tion in forcing every person to buy health care insurance." Con-
gress can quickly repeal this provision, and indeed is
constitutionally obliged to do so. Congress in addition could
repeal the requirement that businesses provide health insurance
for their employees.
The federal health care measure allows the use of taxpayer
funds to pay for abortions, breaking a decades-long bipartisan
agreement not to use government funding for this purpose,
which violates the conscience of millions of Americans.49 Presi-
dent Obama's Executive Order claims to override statutory provi-
sions but lacks constitutional authority. Congress can remedy
the situation by writing a permanent ban into the law against
using tax dollars for abortions.
PPACA not only did not include medical tort reform mea-
sures but in some respects it expanded possibilities for trial law-
yers' litigation interests. 50 The new Congress can amend the law
to include tort reform and put limits on the attorneys' ceaseless
search for new areas of mischief.
Another provision of the health care program that needed
to be and was repealed was the requirement imposing a huge red
tape burden on some 40 million small businesses.5 ' This require-
ment made the businesses responsible to file 1099 Forms for ven-
available at http://jec.senate.gov/republicans/public//index.cfm?a=Files.
Serve&File-id=8e6dbfD3-ca4a-44be-9de4-alOOc43fb5c8.
47. STAFF OF H. COMM. ON WAYS & MEANS, 111TH CONG., THE WRONG
PRESCRIwTION: DEMOCRATS' HEALTH OVERHAUL DANGEROUSLY EXPANDS IRS
AUTHORrY 4, 6 (2010).
48. See supra note 41 (citing cases discussing the issue).
49. For a detailed argument that PPACA covers abortions, see William L
Saunders, Jr. & Anna R. Franzonello, Health Care Reform and Respect for Human
Life: How the Process Failed, 25 NOTRE DAMEJ.L. ETHICS & PUB. PoL' 593 (2011).
50. Medical Liability Reform: Cutting Costs, Spurring Investment, Creating Jobs:
Hearing Before H. Comm. on the Judiciary, 112th Cong. 2 (2011) (statement of
Lamar Smith, Chairman).
51. Comprehensive 1099 Taxpayer Protection and Repayment of
Exchange Subsidy Overpayments Act of 2011, H.R. 4, 112th Cong. (2011).
The bill was enacted in April 2011. See Julian Pecquet, Obama Lifts 1099 Tax
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dors with whom they have conducted transactions totaling at
least $600.
Other options available to Congress include putting off
reductions in the Medicare Advantage program or overriding
any health care regulations proposed by federal bureaucracies.
All of these potential Congressional actions can give Congress
time to repeal and replace or make the other necessary changes
to PPACA to promote a more efficient free-market system that
has a preference for consumer choice.
President Obama will resist most of these efforts to weaken
the national health care program. A serious confrontation could
arise if this includes struggles over major appropriations bills,
which would result in shutting down some federal government
agencies and activities. In the past, showdown dramas like this
have not benefited the public interest. America needs to under-
stand why we now find our government in this predicament: we
voted for a divided government, placing the Executive branch
under a President who passionately believes in a government-
driven health care system, a Senate with a majority in the Presi-
dent's party, but a House that accurately mirrors current popular
opposition to the President's health care plan. Until we have our
first opportunity in 2012 to bring both branches into uniform
agreement on replacing the government-run system with a better
solution based on America's free enterprise system, sober com-
promises reflecting the divided electorate will offer the only way
to slow down if not prevent the institutionalization of federalized
health care.
The new Congress has not yet coalesced around any one spe-
cific health care plan. I am confident that proposals along the
following lines will constitute the kind of reform plan the House
will promote. Because Republicans have a solid commitment to
the moral case for free market democracy, our plan will not be to
abandon the principles on which our nation was founded. Any
new solution that gains the support of the new Congressional
majority must appeal to the economic and moral norms of free
market democracy. It will honor and expand consumer choice
and produce competition under rules that enforce honesty,
transparency, and fair play. Rather than making government the
driver of health care services, the Republican majority in the
House will only support a program to expand the supply of
health care producers and consumer-driven choices, since this is
the only reliable method of achieving universal access to afforda-
ble, quality health care.
The new majority's policies-and hopefully those of suc-
ceeding Congresses-will reflect an approach to the problems of
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our society that is anchored in timeless principles accepted by a
consensus of Americans, combining a moral commitment to
beliefs about right and wrong with an economic commitment to
our nation's material well-being. Americans look to ideals such
as personal freedom, equal natural rights and opportunity, and
government by popular consent as guides to practical solutions
that secure the interests of all. America long ago adopted this
"practical idealism" in the form of free market democracy, which
can work for the delivery of affordable, quality health care ser-
vices as well as any other product.
Comprehensive health care reform will need to be carried
out by both reforming the Medicare and Medicaid programs and
by replacing the government-driven health care system enacted
in the PPACA.
With respect to Medicare and Medicaid: this critical 20th
century program must be secured for current and future seniors.
As of this writing, one comprehensive reform put forward is the
one I have proposed in my Roadmap for America's Future,2 to give
Americans under 55 years of age the same kind of health cover-
age options enjoyed by members of Congress. Under my propo-
sal, no changes would be made from the current plan for those
55 and older because there is no rationale for disrupting the ben-
efits of those in or near retirement. For those under 55, Medi-
care should be amended to provide seniors with payments, a list
of Medicare-approved coverage options, and the ability to choose
a plan that works best for them. Medicare payments should be
adjusted to provide lower subsidies for the wealthy, higher pay-
ments for those with worsening health problems, and greater
assistance for lower-income seniors to cover out-of-pocket costs.
Both Democrats and Republicans have in the past recom-
mended similar reforms as a sustainable model for Medicare,
and I hope the new Congress will begin to take these steps to save
and strengthen the social safety net for health that millions of
seniors and retired people have come to depend on.
52. Congressman Paul Ryan, A Roadmap for America's Future, http://
wvw.roadmap.republicans.budget.house.gov/Plan/#Healthsecurity (last visited
June 21, 2011). As part of a larger budget proposal that exceeds the scope of
this Article, I introduced another Medicare and Medicaid reform proposal, The
Path to Prosperity, which I announced in April 2011. See H.R. Con. Res. 34,
112th Cong. (2011); PAUL RYAN, CHAIRMAN, HousE COMM. ON THE BUDGET, THE
PATH TO PROSPERVly: RESTORING AMERICA'S PROMISE (2011), http://paulryan.
house.gov/UploadedFiles/PathToProsperityFY2012.pdf. The proposal passed
the House on April 15. Carl Hulse, House Approves Republican Plan to Cut Tril-
lions, N.Y. TIMES, Apr. 16, 2011, at Al.
2011] 351
352 NOTRE DAME JOURNAL OF LAW ETHICS & PUBLIC POLICY [Vol. 25
With respect to the PPACA, Senators Tom Coburn and Rich-
ard Burr, Representative Devin Nunes, and I coauthored one
proposal in the last Congress, the Patients' Choice Act.53 This
bill is by no means the last word in reform alternatives, but it
addresses serious health care delivery issues with solutions based
on freedom, competition, and patients' choice. Representative
Dave Camp, the new Chairman of the Ways and Means Commit-
tee, Senator Roy Blunt, Representative Joe Barton, and other
Republicans introduced another comprehensive health care
alternative last year grounded on these principles, 5 and it will
presumably be introduced again. No doubt there will be others
in the coming months.
The Democratic leadership of the last Congress was roundly
criticized by many Americans for pushing their government-run
plan through Congress without adequate public debate and Con-
gressional deliberation. Congress' new leaders will not make that
same mistake. Contrary to the impression many were given last
year, the Republicans, even in the minority, offered alternatives
that demonstrated policy entrepreneurship and made clear we
are committed to advancing substantive reforms. Even if a new
reform to repeal and replace the Affordable Care Act is not
enacted until 2013, the new Congressional majority will want to
have the alternatives discussed openly in the sunlight of public
scrutiny and input. We trust that Americans agree that many
more uninsured individuals can be covered by spending current
dollars more wisely and efficiently, rather than by spending the
near-trillion dollars that PPACA will cost.
The delivery of health care services is one of this nation's
highest priorities. At the moment, because deliberation about
the fundamental problems of health care reform was rushed and
inadequate, partisan differences about this issue remain stark. In
any genuine and timely debate between government-centered
health care where medical decisions are made by bureaucrats
versus patient choice empowered by free market competition
among health providers, I am convinced that the practical ideal-
ism of the American people will prefer individual choice and
market freedom. We may have to wait until 2013 for full repeal
and replacement, but I am also convinced that a new Congress
53. See Patients' Choice Act, H.R. 2520, 111th Cong. (2009).
54. See Health Insurance Access for Young Workers and College Students
Act of 2009, H.R. 3887, 111th Cong. (2009); Empowering Patients First Act,
H.R. 3400, 111th Cong. (2009).
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with a cooperative President would unite around a modern
health care reform that would renew America's reputation for
having the finest, most affordable health care in the world.

